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Draft Declaration






11.12.2009
Interlaken Ministerial Conference


The Ministerial Conference meeting at Interlaken on 18 and 19 February 2010 on the initiative of the Swiss Chair of the Committee of Ministers of the Council of Europe (“the Conference”):


Expressing the strong commitment of the member States of the Council of Europe to the European Convention on Human Rights (“the Convention”) and the European Court of Human Rights (“the Court”);


[Welcoming entering into force of Prot. 14] 

Noting with satisfaction the entry into force of the Lisbon Treaty, which provides for the accession of the European Union to the Convention;

Stressing the subsidiary nature of the supervisory mechanism established by the Convention and notably the fundamental role which national authorities, in particular national tribunals, must play in guaranteeing and protecting human rights at the national level; 


Noting with deep concern that the number of individual applications brought before the Court and the deficit between applications introduced and applications disposed of continue to grow; 

Considering that this situation is capable of causing serious damage to the effectiveness and credibility of the Convention and its supervisory machinery, as well as to the quality and the coherence of the case-law and the authority of the Court, and that it represents a threat to the judicial protection mechanism;


Convinced that over and above the improvements already carried out, additional measures, including exceptional short-term measures, are indispensable in order to:

· achieve an equilibrium between the rates of receipt and disposal of applications by the Court and to guarantee the effectiveness and the authority of the monitoring mechanism;

· enable the Court to adjudicate cases within a reasonable time, particularly in relation to serious violations of human rights;

· strengthen the effectiveness of the Committee of Ministers in the exercise of its function of supervising the execution of judgments. 

The Ministers participating in the Conference:

· Reaffirm their commitment to the right of individual petition;

· Call for the strengthening of the principle of subsidiarity;

· Stress that this principle implies a shared responsibility between the actors of the system;

· Stress the importance of a rigorous application of the admissibility criteria;

· Stress the need for effective filtering of applications and the need to find solutions for dealing with repetitive applications;

· Stress that full and rapid execution of the Court’s judgments is indispensable;
· Call for the strengthening of the Court’s institutional independence;

· Call for a review of the system overseeing the execution of Court judgments;

· Stress the need to simplify the procedure for reforming the judicial machinery of the Convention;

· Adopt an Action Plan including measures to be taken rapidly and more long-term measures.

Action Plan of the Interlaken Conference

A. Implementation of the Convention at national level

1. The Conference recalls the fundamental importance of the principle of subsidiarity, according to which it is primarily the responsibility of the States Parties to guarantee at the domestic level the application of the Convention, as an instrument of the European public order, and consequently calls upon the States Parties to:

a) effect the necessary progress in the fields of democracy, the rule of law and human rights;

b) carry out the systematic scrutiny of draft laws and regulations and administrative practices in the light of the Convention and take any legislative, regulatory or administrative action that is required by the Court’s case-law;

c) ensure that the Court’s case-law is sufficiently accessible in the official language or languages of each State and promote appropriate initial and continuous training in which the Council of Europe and the Court will participate;

d) strengthen contacts between national judicial authorities and the Court;

e) develop the practice of seconding national judges to the Court’s Registry;

f) take any other measure with a view to strengthening the incorporation of the Convention into their legal system.

2. In particular, the Conference calls upon the States to

g) fully execute the Court’s judgments, in particular by taking all the necessary measures capable of remedying situations likely to generate similar issues;

h) draw as soon as possible the conclusions from a judgment of principle finding a violation of the Convention by another State where the same problem exists within their own legal system;

i) ensure that any person having an arguable claim that their rights and freedoms as secured in the Convention have been violated have available to them an effective remedy before a national authority and, where appropriate, are able to obtain appropriate redress;

j) assure that their national jurisdictions are capable to fully apply the Convention and the case law of the Court,

k) consider in this context to introduce a general human rights remedy. 
3. In order to strengthen further the cooperation between national courts and the Court, the Conference calls upon the Committee of Ministers to examine the setting up of a system whereby national courts may apply to the Court for advisory opinions on legal questions relating to the interpretation of the Convention. 
4. The Conference stresses the need to strengthen the Council of Europe’s accompanying mechanisms, especially by 

l) more active use of the Secretary General’s powers under Article 52 of the Convention;

m) enhancing existing mechanisms, considering the possible need for a new mechanism to assist member States in better applying the Convention. 

B. Right of individual petition

5. The Conference reaffirms the fundamental importance of the right of individual petition as a cornerstone of the Convention system, which guarantees that any alleged violation left unresolved at national level can be brought before the Court. 
6. With regard to the high number of inadmissible applications, the Conference invites the Committee of Ministers to consider what measures might be introduced to make it possible for the Court to concentrate on its essential role of guarantor of human rights and to adjudicate with the necessary speed well-founded cases and in particular allegations of serious violations of human rights.
7. With regard to access to the Court, the Conference calls upon the Committee of Ministers to examine the possibility and the consequences of introducing new rules or practices requiring, for instance, the payment of court fees, compulsory representation by a lawyer at all stages of the procedure, compulsory use of the Court’s official languages, as well as any other similar measure which might contribute to a sound administration of justice.
C. Filtering

8. The Conference recalls that solutions must be found for reducing the high number of inadmissible applications and for dealing efficiently with these applications.
9. To this end the Conference: 
n) calls upon the Committee of Ministers to set up a filtering mechanism within the Court going beyond the single judge procedure, with possible alternatives including 

· a new, separate body of judges within the Court responsible for filtering;

· additional judges appointed to the existing bench,

· and the discharge of certain judicial powers by members of the Registry;

o) calls upon States to provide objective information to potential applicants on the Convention and the Court’s case law, in particular on the admissibility criteria and application procedures; 
p) stresses the interest of a thorough analysis of the Court’s practice relating to applications declared inadmissible.

D. Repetitive applications 

10. The Conference recalls that solutions must be found for dealing with repetitive applications.
11. To this end, the Conference:
q) urges States to put in place mechanisms offering internal remedies to deal with repetitive applications;

r) stresses the need to set out clear and predictable standards for the “pilot judgment” procedure as regards selection of applications, the procedure to be followed and the treatment of adjourned cases, and to evaluate the effects of applying such and similar procedures; 

s) calls upon the States to cooperate:

· with the Court, particularly by concluding where possible friendly settlements and if necessary adopting unilateral declarations;

· with the Committee of Ministers, after a final pilot judgment, in order to adopt and implement in practice general measures capable of remedying effectively the structural/systemic problems at the origin of repetitive cases.

t) calls upon the Committee of Ministers to consider:

· whether repetitive cases should be handled by a new category of judges responsible for filtering (see above Section D); 

· the setting up of a new structure within the Council of Europe or to give a new role to the Human Rights Commissioner.

E. The Court

12. The Conference stresses the need to maintain and strengthen the institutional independence of the Court and its members. 

13. To this end it calls upon the competent authorities and bodies: 

u) to ensure full implementation of the Convention’s criteria for office as a judge of the Court, along with transparent and rigorous selection procedures at national and European levels;

v) to improve at national level and at the level of the Council of Europe the modalities for the selection and appointment of judges in the interest of the independence, impartiality and quality of the Court;

w) to ensure that the Court enjoys an appropriate level of administrative autonomy within the Council of Europe, in the interest also of its efficient functioning.
14. The Conference, acknowledging the shared responsibility between the Court and the States, stresses that the Court:
x) is not a fourth instance called upon to correct errors of fact or law allegedly committed by national authorities;

y) should apply admissibility criteria rigorously and should take into account its subsidiary role in the application and interpretation of the Convention;
z) should give effect the principle de minimis non curat praetor. 
15. It encourages the Court to pursue and intensify its dialogue with national judiciaries.

16. It invites the Court to continue rationalising its working methods and to make maximum use of the procedural tools and the resources at its disposal.

17. In this context, it encourages the Court:

aa) to put in place, pending the necessary amendments of the Convention (see under C. above), a rotating pool of judges taken from the existing bench or any other mechanism likely to ensure effective filtering;

ab) to pursue its policy of identifying priorities for dealing with cases and to continue to identify in its judgments any structural problem capable of generating a significant number of repetitive applications;

ac) to give full effect to the new criterion of admissibility provided for in Protocol No. 14, once the Protocol has entered into force.
F. Execution of judgments 

18. The Conference recalls that effective execution of the Court’s judgments is an unconditional obligation, forming an integral part of the implementation of the Convention at the national level capable of reducing significantly the number of repetitive cases.

19. It stresses that, in the present system, the task of the Committee of Ministers in supervising the execution of the Court’s judgments is crucial both for the effectiveness and the credibility of the Convention’s supervisory mechanism.

20. In this context, the Conference stresses the urgent need for the Committee of Ministers:
ad) to develop the means which will render its supervision of the Court’s judgments more effective and transparent. In this regard, it invites the Committee of Ministers to strengthen this supervision by giving increased priority and visibility not only to cases requiring urgent individual measures, but also to cases disclosing major structural problems, attaching particular importance to the need to establish effective domestic remedies;

ae) to review its working methods and its rules to ensure that they are better adapted and more effective for dealing with the variety of questions arising, and to make possible, notably in cases disclosing a structural problem, a better interaction with other relevant bodies, including the Court and its Registry.
21. In the long term, the Conference calls for a review of the system of execution of Court judgments and its supervision by the Committee of Ministers. 

G. Procedure of Amendment of the Convention

22. The Conference calls upon the Committee of Ministers to examine, by means of an amending Protocol, the possibility of introducing a simplified procedure for any future amendment of certain provisions of the Convention relating to organizational or procedural issues. This simplified procedure may, for example, be achieved through:

af) a Statute for the Court;

ag) a new provision in the Convention similar to that found in Article 41(d) of the Statute of the Council of Europe.
Implementation

In order to implement the Action Plan, 

the Conference invites the Committee of Ministers:

· to provide the Court with the necessary budgetary means to ensure that pending applications can be adjudicated within a reasonable time and to increase resources for the supervision of the execution of judgments;

· to issue terms of reference to the competent bodies with a view to preparing, before the end of 2011, specific proposals for measures requiring amendment of the Convention; these terms of reference should include the study of measures making it possible to simplify the amendment of the Convention in the future;

· to follow-up and implement before June 2011, where appropriate, in co-operation with the Court and giving the necessary terms of reference to the competent bodies, the measures set out in this Declaration that do not require amendment of the Convention.
The Conference calls upon:

· the Secretary General to adopt the necessary measures for the implementation of this Declaration;

· States to inform the Committee of Ministers, before the end of 2011, of the measures taken to implement the relevant parts of this Declaration.

