Unofficial translation


On 26 February 2010 the Constitutional Court of the Russian Federation issued a judgment in a case testing the constitutionality of part 2 of article 392 of the Code of Civil Procedure of the Russian Federation. 

On 26 February 2010 the Constitutional Court of the Russian Federation issued a judgment in a case testing the constitutionality of part 2 of article 392 of the Code of Civil Procedure of the Russian Federation (hereinafter the GPK). The Constitutional Court of the Russian Federation ruled that federal legislators must introduce a mechanism in the GPK for the execution of European Court of Human Rights judgments. 
 

 

History of the case 

The case was considered by the Constitutional Court of the Russian Federation on the basis of applications from Russian citizens: A. A. Doroshok, A. Ye. Kot and Ye. Yu. Fedotova, whose cases had been considered by the European Court of Human Rights. In all three cases,  which related to civil proceedings, the ECtHR found violations of Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter the Convention). The Court ordered the Russian Federation to pay compensation to the applicants for pecuniary and non-pecuniary damages.

To execute the European Court’s judgment the applicants applied to courts of general jurisdiction requesting that the court decisions, which had come into legal effect, be reconsidered on the basis of newly discovered circumstances. However, all of their applications were dismissed with reference to article 392, which does not include ECtHR judgments in the list of grounds for such reconsideration.
The applicants’ position 
The applicants proceed on the basis that, according to article 15 (part 4) of the Russian Constitution, the universally recognised principles and norms of international law and international treaties to which Russia is a party form a constituent part of the Russian legal system. Therefore, they assume that a citizen's right to apply to the European Court also entails Russia's obligation to execute this Court's judgments. This means that the Russian State is obliged to take various steps to eliminate violations exposed by the European Court. 
In the applicants’ opinion, the payment of the monetary compensation awarded by the European Court did not fully restore their rights. Therefore, in their particular cases, the court decisions, about which they applied to the European Court, should to be reconsidered. However, existing Russian civil procedure legislation, which regulates the procedures for reconsidering court decisions that have come into legal effect, and article 392 of the GPK in particular, constituted grounds for dismissing their applications. 
The applicants refer to the fact that the Arbitration Procedure Code of the Russian Federation (point 7 of article 311) includes ECtHR decisions as newly discovered circumstances, and the Code of Criminal Procedure (part 4 of article 413) includes them as new circumstances under which a court decision that has come into legal effect can be reconsidered. Due to the absence of similar norms in the GPK, judicial protection is not effective or full, and the justice system is unfair.
 

The Court's Position 
Judgments of the European Court of Human Rights are binding for Russia. If the European Court determines that a person's rights have been violated, the State is obliged not only to pay that person compensation, but also, as far as possible, to ensure full restoration of the violated rights, including the rights of other persons in the same position as the applicant.  
Article 392 of the GPK does not contain a direct reference to the premise that violations of the Convention exposed by the ECtHR can be grounds for reconsidering a case on the basis of newly discovered circumstances. This has led to the dismissal of such requests in judicial practice despite the requirements of article 15 (part 4) of the Russian Constitution. 

In determining the legal meaning of part 2 of article 392 of the GPK, the Constitutional Court of the Russian Federation recognised that in executing European Court judgments interested persons have the right to apply to a court of general jurisdiction requesting the reconsideration of judicial acts based on newly discovered circumstances. When considering such applications, these courts are obliged, in accordance with part 4 of article 1 of the GPK (on the application of analogy of statute and analogy of law) to follow both point 7 of article 311 of the Arbitration Procedure Code of the Russian Federation and point 5 of part 2 of article 392 of the GPK pursuant to the general nature of the status and purpose of the Constitutional Court of the Russian Federation and the European Court of Human Rights.

The Constitutional Court ruled that part 2 of article 392 of the GPK of the Russian Federation does not contradict the Russian Constitution, as it does not prevent a court from reconsidering a judgment that it has issued, on the basis of newly discovered circumstances, in cases where the European Court has found violations of human rights and fundamental freedoms.

In order to achieve uniform and reliable legal regulation within civil proceedings, federal legislators are required to introduce the relevant changes to the GPK of the Russian Federation. 
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